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IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC),

TINSUKIA

District :  Tinsukia

Present :  Md. A. Hakim,  M.A, L.L.B, 

      Addl. Sessions Judge-2,

           (FTC), Tinsukia.

       Criminal Revision No. 54(4) of 2016

1) Sri  Santosh Kumar  Biswas,

S/o.  Late Rajkumar  Biswas,

                           R/o. Ramkrishna Road,

                           Opp. Renuka  Cinema  Hall,

                 P.O, P.S & District- Tinsukia, Assam.          
       

                                                   .......................Petitioner
       

  -Versus-

   

 Sri  Prabir  Mazumdar,

 S/o.  Bani  Mazumdar,

 C/o. Dipayan,  Near  Hotel  Moyoura,

 P.O, P.S & District- Tinsukia, Assam.

                     

                 ....................Respondent   

          

1.    Sri Shyam  Mandal,

S/o. Late Jogi  Mondal,

G.N.B Road,  Near  Hotel  Moyoura,

P.O, P.S  &  District -Tinsukia, Assam



2

2.     Sri  Biman  Dey,  S/o. Not  known

R/o. Sripuria, P.O, P.S  &  District -Tinsukia,

Assam. 

                                               ................Proforma Respondent

Appearance :-

Sri P. Deb

Advocate..............................................For the Petitioner.

Sri.  S. Deb

Advocate..............................................For the Respondent.

          

                    Date of Argument      :  26.03.18

          Date of Judgment      :  28.03.2018

J U D G M E N T

1.          The  instant   revision  preferred  U/s. 397/399 of  the  Code of

Criminal  Procedure  has  been  emerged  against  the impugned order

dated  23.09.2016   passed  by  the   Ld.  Executive    Magistrate,  Sri

Manas Nath in case no. 48 of 2016 U/s. 107 of the  Cr.P.C. 

2.         Being   highly   aggrieved    and    dissatisfied   with   the

impugned  order, the revision  petitioner,  namely, Sri   Santosh Kumar

Biswas among  other  things   has drawn the attention to set aside the

impugned  order  dated 23.09.2016  on the  following among other

grounds  (a) For that the ld.  Court below  erred in  law and fact in

passing the impugned  order  dated  23/09/2016 in case no. 48 of 2016

U/s. 107 of the  Cr.P.C.  (b) For that the ld. Court below  ought  to  have

given  the  opportunity  of  show  cause before  passing  the  impugned

order  whereby  the  2nd Party/Petitioner  is  directed  to  execute  Bond

and  to  desist  from any  action. (c) For that the Ld. Court below has

no  power  U/s. 107 of  the  Cr.P.C to  issue  injunction  resisting any

party  from doing  any  act.  (d) For that the order  for  execution of

interim Bond  cannot  be  passed  without  any  inquiry. (e) For that the
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Ld. Court  below  has  exceeded  its  jurisdiction  in  passing  the

impugned  order  dated  23.09.2016.(f) For that the impugned order is

without  any  sanction  of  law. (g) For that in  any view  of  the  matter

the  order  dated  23.09.2016 is  neither  maintainable   in  law  nor  on

facts  and  as  such  the  same  is liable  to  be  set  aside.

3.           The Opposite  Party no. 1 has contested  the revision petition

by appearing in the instant case.

4.       Case   proceeded    ex-parte    against    the   Pro-forma

Respondent as found  absent.

5.         I have   heard  the   arguments  advanced  by   the learned

counsels  of  both  the  parties  and  also  deciphered  the  materials  on

record, especially the case No. 48/2016 for an appropriate conclusion

of the instant revision.

Discussion, Decision & Reasons thereof

6.           Before  deciding  the  revision  petition  on  merit, I  would like

to  reproduce  the  order  dated 23/09/2016 in  case No. 48/2016 for

convenience and  comprehension. 

COPY  OF  ORDER  DT. 23.09.2016 PASSED  BY  SRI  MANAS  JYOTI

NATH,   ACS,   EXECUTIVE   MAGISTRATE,   TINSUKIA  IN   CASE   NO.

48/2016.

1. Sri  Prabir  Mazumdar,

 S/o.  Bani  Mazumdar,

 C/o. Dipayan,  Near  Hotel  Moyoura,

 P.O/P.S/District- Tinsukia.

1St Party

                   Vs.
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2. Sri  Santosh  Biswas,,

3. Sri  Biman  Dey,

Both resident  of  Sripuria,

P.O/P.S/District- Tinsukia, 

                                                  2nd Party

             23  .09.2016

         "The case record  is  put  up  before me on  being

transferred  from  the  ADM, Tinsukia alongwith  the  police

report forwarded  by  the  O/C,  Tinsukia P.S. Perused  the

same  and  also  perused  the  petition filed  by  the  1st

Party  before  the  O/C, Tinsukia P.S   dtd. 23.07.2016 for

entertaining  a  G.D  entry.

          The  1st  Party  is  the  owner  of  the bookstall

named  Dipayan  at  12/308 GNB  Road,  Tinsukia  and  the

2nd  Party  namely Sri  Shyam  Mandal runs  a  tea  stall  in

front of  the  bookstall.  The other  two  members  of  the

2nd  party are Biman  Dey and  Santosh Biswas,  resident

of   Sripuria   and   shopkeepers   of   New   Market

respectively. From  the  petition  it  is  also  clear  that 2nd

Party are  trying  to  re-establish  the  tea  stall  despite

the  order  of Municipal  authorities  to  get  it  removed

from  the  spot,  which  hinders  the  legitimate business

of  the  1st  party by  blocking  the  entry  to  his  shop.

Thus  this  dispute  arose and according to  the  police

report  there  is  every likelihood  breach  of  peace  and

tranquility and situation  of  serious  nature  of  crime  or

law  and  order. 

          Having   perused   the   detail  as  above,  this

court  on  the  strength  of  the  police  report, issue  notice

to  the  members of  the  2nd  party to  execute bond U/s.

107 Cr.P.C for preservation  of  peace  and  this  court  also

directs  the   2nd  party  to  desist from  any action to
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contravention  of   orders   of  Municipal   authorities.  2nd

party  will   appear  before  this  court  on  06.10.16 to

execute   the   bond.  1St  party   too   shall   appear

accordingly. Order  be  forwarded  to  O/C,  Tinsukia  P.S

for service,  report be back before  the  next  date  fixed”.

 NFD – 06.10.2016                                                                

            Sd/-

                                             (Sri  Manas Jyoti Nath, ACS),

   Executive Magistrate,

                                                              Tinsukia. 

No. 48/2016                                                    23.09.2016

Copy to:  The O/C, Tinsukia Police Station for execution of

the above order. 

                                                                  Sd/-

                                             (Sri  Manas Jyoti Nath, ACS),

   Executive Magistrate,

                                                              Tinsukia. 

7.           Learned  Counsel for the revision petitioner has predominantly

pointed out  that   the ld.  Court  below  ought   to   have given  the

opportunity to show  cause the revision petitioner before  passing  the

impugned  order  whereby  the  2nd Party/Petitioner  is  directed  to

execute  Bond  and  to  desist  from any  action. It is also pointed out

that the Ld. Court below has  no  power  U/s. 107 of  the  Cr.P.C to

issue  injunction  resisting any  party  from doing  any  act. 

8.         Ld. Counsel for the revision petitioner has further fortified his

argument by citing the case of Chandreswar Bhattacharjee, V. State  of

Assam (1982 CRL. L. J 2218 GHC ), Nishit Ranjan  Bhadra v. State  of

Assam, (1982 CRL. L.J 2253 GHC), and Da  Kumar  &  Others Versus,

The state  of  Chattisgarh  &  Another  (High  Court  of Chattisgarh at

Bilaspur, Writ  Petition  227 No. 6144 of  2009).   
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9.          In reply Ld. Counsel for the opposite party has submitted that

the  Ld.  Court  below  has  judiciously  passed  the  said  order  and

vehemently objected to the point propounded by the Ld. Counsel for

the revision petitioner.

10.      Upon  hearing  both  sides;  for  the  ends  of justice and

convenience  I  have  gone  through  the  impugned  order  dated

23.09.2016 passed by Manas Jyoti  Nath,  ACS,  Executive Magistrate

Tinsukia in case No.  48/2016. From the bare perusal  of  the order it

reveals that he Ld. Executive Magistrate has acted upon the report of

the police without  giving any opportunity  of  hearing of  the revision

petitioner. The order speaks as follows:

 “Having  perused  the  detail  as  above,  this   court  on

the  strength  of  the  police  report, issue  notice  to  the

members of  the  2nd  party to  execute bond U/s.  107

Cr.P.C for preservation  of  peace  and  this  court  also

directs  the   2nd  party  to  desist from  any action to

contravention of  orders  of Municipal  authorities”.

11.      It   is  also  revealed from the order  that  the Ld.  Executive

Magistrate has also directed to desist from any action to contravention

of orders of Municipal Authorities.

12.         Before I decide on the merit of the said impugned order let us

have a glimpse over the S. 107, 111, and 116 Cr.P.C. 

Section 107 in The Code Of Criminal Procedure, 1973

107. Security for keeping the peace in other cases.

(1)   When  an  Executive  Magistrate  receives  information  that  any

person is likely to commit a breach of the peace or disturb the public

tranquillity or to do any wrongful  act  that may probably occasion a

breach of the peace or disturb the public tranquillity and is of opinion

that there is sufficient ground for proceeding, he may, in the manner
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hereinafter provided,  require such person to show cause why he

should  not  be  ordered  to  execute  a  bond, 1 with  or  without

sureties,]  for  keeping the peace for such period,  not exceeding one

year, as the Magistrate thinks fit.

(2)  Proceedings under this section may be taken before any Executive

Magistrate when either the place where the breach of the peace or

disturbance is apprehended is within his local jurisdiction or there is

within such jurisdiction a person who is likely to commit a breach of the

peace or disturb the public tranquillity or to do any wrongful act as

aforesaid beyond such jurisdiction.

13.Section 111 in The Code Of Criminal Procedure, 1973

111. Order to be made. When a Magistrate acting under section 107,

section 108, section 109 or section 110, deems it necessary to require

any person to show cause under such section, he shall make an order

in writing, setting forth the substance of the information received, the

amount of the bond to be executed, the term for which it is to be in

force, and the number, character and class of sureties (if any) required.

14.   Section 116 in The Code Of Criminal Procedure, 1973

116. Inquiry as to truth of information.

(1) When an order under section 111 has been read or explained under

section 112 to a person present in Court, or when any person appears

or is brought before a Magistrate in compliance with, or in execution of,

a summons or warrant, issued under section 113, the Magistrate shall

proceed to inquire into the truth of the information upon which action

has  been taken,  and  to  take such  further  evidence as  may appear

necessary.

(2) Such inquiry shall be made, as nearly as may be practicable, in the

manner  hereinafter  prescribed  for  conducting  trial  and  recording

evidence in summons- cases.

(3) After the commencement, and before the completion, of the inquiry

under sub- section (1), the Magistrate, if he considers that immediate

measures are necessary for the prevention of a breach of the peace or

https://indiankanoon.org/doc/335820/
https://indiankanoon.org/doc/1952879/
https://indiankanoon.org/doc/807522/
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disturbance of the public tranquillity or the commission of any offence

or for the public safety, may, for reasons to be recorded in writing,

direct the person in respect of whom the order under section 111 has

been made

to execute a bond, with or without sureties, for keeping the peace or

maintaining good behaviour  until  the conclusion of  the inquiry,  and

may detain him in custody until such bond is executed or, in default of

execution, until the inquiry is concluded: Provided that-

(a) no person against whom proceedings are  not  being taken under

section 108, section 109, or section 110 shall be directed to execute a

bond for maintaining good behaviour;

(b) the conditions of such bond, whether as to the amount thereof or as

to the provision of  sureties or  the number thereof  or the pecuniary

extent of their liability, shall not be more onerous than those specified

in the order under section 111.

(4) For the purposes of this section the fact that a person is an habitual

offender or is so desperate and dangerous as to render his being at

large without security hazardous to the community may be proved by

evidence of general repute or otherwise.

(5) Where two or more persons have been associated together in the

matter under inquiry, they may be dealt with in the same or separate

inquiries as the Magistrate shall think just.

(6) The inquiry under this section shall be completed within a period of

six months from the date of its commencement, and if such inquiry is

not so completed,  the proceedings under this Chapter  shall,  on the

expiry of the said period, stand terminated unless, for special reasons

to be recorded in writing, the Magistrate otherwise directs: Provided

that  where  any  person  has  been  kept  in  detention  pending  such

inquiry, the proceeding against that person, unless terminated earlier,

shall stand terminated on the expiry of a period of six months of such

detention.

(7) Where any direction is made under sub- section (6) permitting the

continuance of proceedings, the Sessions Judge may, on an application

https://indiankanoon.org/doc/542362/
https://indiankanoon.org/doc/372341/
https://indiankanoon.org/doc/887390/
https://indiankanoon.org/doc/330416/
https://indiankanoon.org/doc/21331/
https://indiankanoon.org/doc/1082347/
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made to him by the aggrieved party,  vacate such direction if  he is

satisfied that it was not based on any special reason or was perverse.

15.       Upon  bare  perusal of the S. 107 Cr.P.C it reveals that the

person must be asked to show cause why he should not be ordered to

execute a bond,  for keeping the peace for such period, not exceeding

one year. From this it is crystal clear that before passing the order to

execute a bond the person must be noticed to show cause. But here

the Ld. Executive Magistrate has not followed the mandate of law. 

16.        The principle of the S. 107, 111 and 116 Cr.P.C is not followed

by the Ld. Executive Magistrate before passing the impugned order. He

has acted only on the report of the police without making any inquiry

as to the truth of the allegations. No inquiry as contemplated under

Section 116 Cr. P.C is commenced by the Ld. Executive Magistrate at

all. Without commencing such an inquiry is lacked jurisdiction to pass

the impugned order for execution of the bond to the revision petitioner.

The learned Magistrate failed to appreciate the words "in the manner

hereinafter provided" as laid down in Sections 107,111 and 116 of the

Cr. P.C.

 
17.         S. 116 (2) states that “Such inquiry shall be made, as nearly

as  may  be  practicable,  in  the  manner  hereinafter  prescribed  for

conducting trial and recording evidence in summons- cases”.

18.    S.  116  (3)   also   states   as   follows  that  “After  the

commencement, and before the completion, of the inquiry under sub-

section (1), the Magistrate, if he considers that immediate measures

are  necessary  for  the  prevention  of  a  breach  of  the  peace  or

disturbance of the public tranquillity or the commission of any offence

or for the public safety, may, for reasons to be recorded in writing,

direct the person in respect of whom the order under section 111 has

been made to execute a bond, with or without sureties, for keeping the

peace  or  maintaining  good  behaviour  until  the  conclusion  of  the
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inquiry, and may detain him in custody until such bond is executed or,

in default of execution, until the inquiry is concluded: Provided that-

(a) no person against whom proceedings are  not  being taken under

section 108, section 109, or section 110 shall be directed to execute a

bond for maintaining good behaviour;

(b) the conditions of such bond, whether as to the amount thereof or as

to the provision of  sureties or  the number thereof  or the pecuniary

extent of their liability, shall not be more onerous than those specified

in the order under section 111”.

19. But the Ld. Executive Magistrate has not followed the established

procedure of law. He has not passed the order in conformity with the S.

107, 116 Cr.P.C.

20.In  this  regard  I  would  like  to  cite  the  case  supplied  by  the  Ld.

Counsel for the revision petitioner i.e. Chandreswar Bhattacharjee,

V. State  of  Assam (1982 CRL. L. J 2218 GHC ) wherein Hon’ble

Gauhati High Court has held in Para  12 as follows ----

”Applying  the  above  principle  to  the

impugned  order  we  find  that  the  learned

Magistrate found only from the police report

that the accused was instigating the public to

involve  in  the  road  block  programme  and

from  that  there  appeared  apprehension  of

breach of peace. There is no indication of any

inquiry  having  been made or  any evidence

having been taken to ascertain the truth or

otherwise  of  the  allegations.  The  learned

Magistrate was "satisfied that there might be

the apprehension of breach of the peace at

any moment from his activities", but without

making  any  inquiry  as  to  the  truth  of  the

allegations.  In  other  words,  the  inquiry  as

contemplated  under  Section  116  did  not

https://indiankanoon.org/doc/21331/
https://indiankanoon.org/doc/1082347/
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commence at all. Without commencing such

an inquiry be lacked jurisdiction to pass the

impugned order for execution of the interim

bond failing which to detain the delinquent.

The  learned Magistrate  failed  to  appreciate

the  words  "in  the  manner  hereinafter

provided" as laid down in Sections 107,111

and 116 of the Cr. P.C. As has already been

stated  that  under  Section  116(1)  the

Magistrate  shall  proceed to inquire into the

truth of the information  upon which action

has  been  taken,  and  to  take  such  further

evidence  as  may  appear  necessary.  Under

sub-section  (2)  of  the  same  section,  such

inquiry shall be made, as nearly as may be

practicable,  in  the  manner  hereinafter

prescribed for conducting trial and recording

evidence in summons cases; and under sub-

section  (3)  after  the  commencement  and

before  the  completion  of  the  inquiry  under

sub-section (1) the Magistrate, if he considers

that immediate measures are necessary for

the prevention of  a breach of the peace or

disturbance  of  the  public  tranquility  or  the

commission of any offence or for the public

safety,  may,  for  reasons  to  be  recorded  in

writing, direct the person in respect of whom

the order under Section 111 has been made

to execute a bond, with or without sureties,

for  keeping  the  peace  or  maintaining  good

behaviour until the conclusion of the inquiry,

and may detain him in custody until bond is

executed or in default of execution until the

inquiry is concluded. The learned Magistrate
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appears  to  have  misdirected  himself  in

passing  the  impugned  order  directing  the

petitioner  to  execute  an  ad  interim  bond

without  making  any  inquiry  as  required  by

law.  The impugned order  having  thus been

passed  without  following  the  prescribed

procedure it is liable to be quashed”.

21.        In the case of Da  Kumar  &  Others  Versus The state  of

Chattisgarh   &   Another  (High   Court   of  Chattisgarh  at

Bilaspur, Writ  Petition  227 No. 6144 of  2009) it is held by the

Hon’ble Chattisgarh High Court that-

“16. In the light of above, it is crystal clear

that  the  Magistrate  has  not  acted  in

conformity  with  the  provisions  contained  in

Sections 107 and 116 of Cr.P.C. and passed

the  order  in  Stereotype  manner  without

informing himself  about what he was to do

and the order is per se illegal and is liable to

be quashed, however, in the light of the fact

that proceedings have already been dropped

without  passing  any  adverse  order  against

the  petitioners,  the  instant  petition  is

disposed  of  with  the  observation  that  the

order  directing  the  petitioners  to  furnish

interim bond under Section 116 (3) of Cr. P.C.

is illegal and void and the bond furnished by

the petitioners pursuant to the above order is

non-east”.

22.        From the perusal of the above cited case and considering all

facts and circumstances I am of the considered view that the impugned

order of the Ld. Executive Magistrate is illegal per se. The Ld. Executive
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Magistrate  has  not  made  any  inquiry  before  directing  the  revision

petitioner  to  execute  bond.  The  order  is  passed  haphazardly  and

hurriedly without following the established procedure of law. Apart from

this  the  Ld.  Executive  Magistrate  has  surpassed  his  jurisdiction  by

directing  the  revision  petitioner  desist  from   any  action  to

contravention  of   orders   of  Municipal   authorities.  Because  S.  107

Cr.P.C does not empower the Executive Magistrate to pass so called

injunction order against any body.

23.      In view of the above discussion and taking into account of all

facts and circumstances of the case I am of the considered opinion that

the impugned order is bad in law and illegal and liable to be quashed in

the  interest  of  justice.  Hence  I  am  inclined  to  interfere  with  the

impugned  order dated  23.09.2016 passed by Manas Jyoti Nath, ACS,

Executive Magistrate Tinsukia in case No. 48/2016.

O R D E R

24.         In  the   light   of  the  above  discussion and considering all

facts  and  circumstances  the   impugned   order  dated   23.09.2016

passed by Manas Jyoti  Nath,  ACS,   Executive Magistrate  Tinsukia in

case No. 48/2016 is hereby quashed. Hence the  revision  petition  is

allowed on contest without  cost.

25.       Send   back    the  original Case  Record  being  case No.

48/2016 to Manas Jyoti Nath, ACS,  Executive Magistrate Tinsukia  for

necessary action.

26.          The revision petition is disposed off herewith.
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27.          Given under my hand and seal of this Court on the 28th day of

March 2018. 

     Dictated and corrected by me

                 

       (A. Hakim)                    (A. Hakim)
Addl. Sessions Judge-2(FTC),              Addl. Sessions Judge-2(FTC),

  Tinsukia.                                                     Tinsukia.              

Transcribed  by:

   (P.D  Phukan.)

       

 


